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~ 41 ci cfjaf cITT ';:fJl=f arR tRIT 1 Zydus Lifescience Ltd.

('<f)
Name and Address of the Plot No. lA, 1 & 2, Pharmaceutical SEZSarkhej-

Appellant Bavla NH-8A, Metoda.Ahmedabad - 382213

#t& nf#zaft-sr?r a rials srgrmar? atag zr rkr ah gfanfrfaf aargg
s@antts4ta srargtqur seawqamaarz, #atf hr a2grafa gt amarh
Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

Revision application to Government of India:

(1) at star gen sf@fr , 1994 eli,- mu raaflaagngmt?tha?pat eat ct?l-
3T-rt# pr rv@# h siaia a@rur3a sftufa, stat, fa riaar, ts [mt,
if7 ifs, startr ra, ire ti, &f«: 110001 #t #lstfa:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) 4fa mt ftgRwt sa ft gRstatfa masrr r sa 4lati fa
ssrIr k gr? nssrtrmar sra grmf, tftuzrn r rwsrat? azfl para
tf«frarrgr ft fa h tug&gt

In case of any loss of goo s occur in transit from a factory to a
warehouse or to another facto -=--"'-"- house to another during the course of
processing of the goods in a: . storage whether in a factory or in a
warehouse. ·



{W) . rq a atg fa«ft ugrTar± f.-1<1 fRl ct -i:mr <R <ITtra faff au#tr gr«ea #g Bm <Rsraa green hRazamu ;;n- rzahag [frurpkz} f.i<.JfRl ct ~I

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territo1y outside India.

In case of goods exported outside India export to Nepal or Bhutan, withoutpayment of duty.

(T) sifa starefl5arr gar a grarr aft Rt sgr a)feerRt&? sit 2an2ze
mu i:;cr f.:t<n:rt tta I RI cji"~, 3ftfffi%mu 'lTfur err™ <R <IT qfcf it Fcra~ (<f 2) 1998 mu
109 rrfa fat nuz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

· of the Finance (No.2) Act, 1998.

(2) ~m~ (arifffi) Ri<.Jf-!1cJ&fl, 2001 fr 9 a siafa faff£emu tenz.8 if en­
TR@it}, ifaan2r a #fan2r3fa fa=faa k fa-amt vasfarr f7at.za.}
% rrrfaam2er fat tr arf@guy strzr arar z arer gff# iafaat 35-zlfuffa } 2agrarasararr e)en6 art RR ufaf2ft afeg@

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated_ ·and shall be
accompanfod by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfeas en2ar a arr sag'«iu ta uatast zrsat airhtrt goo/- fl man.a R
wrz sic sgt ianzauta sattat l 000 /- #stRlr grarrlst

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less _and Rs.l,000/- where the amount involvedis more than Rupees One Lac.

flarrs,al suregt«agaar cji"{ aftm!hr~tm arifffi:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

( 1) ?trsrra g+a sf@ft, 1944 4ft ua 35-fl/35.-z a siafa..
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) saffaaRh iaarggrah raar Rt arfa, aft ahitfr an«a, Mr aaa.
'W"' '(,j-~arfults-~ (!mt,:) <lit 'malf fr f)fear, srgrrar Rina ma 'l!i'll<{I
'llcfrr, 3RRcrr, ITTITT:i'r[lR , 3J {;ff-I c'l.lcil I c'l.-3800041 . .

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
a es,_ (CSTAT) at 2floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.

,o. -e.,cm"~i i>- case of appeals other than as mentioned above para.8$ ° «os°°- %%
,;f \,; The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3kz +! g@ ese±ea under Rule 6 Of Central Excise(Appeal) Rules,. 200 l and shall be
il;.'<>,,0-:~.,.,..{#.ompanied against (one which at least should be accompanied by a fee of Rs. 1,000/-

s.5,000/- ai1d Rs.10,000/- where amount of duty/ penalty/ demand/ refund is
upto ,I Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour of Asstt. Registar of a branch of ai1y nominate public sector bank of the
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place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.

(3) fezr?grim&gr?iimrrgr ?at r@a qrrfu Rlrr grarrsj
itftsrarerrazrh?a gu ftf farut#tfaaRurnf@fasf7+an1f@a
tr q4sfzr#traarRt vq s@afrmar?t

In case of the order covers a number of order~in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each. ·

(4) r414lcit4 ~~ 1970-;q-~wrrfmrcfit~-1 %-ata.fufrtmfur~~~~
Tr ±ctr?gr ztfrfafurTf@la1th am?gri rt4tum7fars6.50 ktmr +1rrgr«ca f@#z
«amgr are@qt

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) zit iif@la tr«t Rtfiraaat fn Rt sir sft en snaffa fr star ? sitmm
teear, hat snaa genviarm aft«tr +rrf@lawr (mrfffe) fr, 1982 # ffea?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) Rlr gr«ems,htsra geeavi tatssf«tr rt1f@aw (Rec) ah fahr#mat
4fist (Demand) vis (Penalty) cfif 10% tJ:cf srrma sf7arf 2l zraif, sf@af '5f+IT 10
~~t:1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

Rtsat grcem sitata ah siafa, gR@agtr aart m<T (Duty Demanded) I

(1) is (section) 1 1D hazfaffufr;
(2) m'4T~~~clitufu'4';
(3l~~ITT+tT%-frrn:r6 %-~~um,

~ tJ:cf '5f+IT '«fasf'g{ '5f+IT clitWlrfT ire; 3ftITTf'~ ffl %' fuiJ: '[cf !?Tcf qi'fT WIT

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) ~ awt!?T %' -srN 3ftITTf qf@2raw eh arr szgf gas srrar greenr are fa ct IR a z?tat #irfau+
gr«a#10% grar sit sagha awe f ct I f@a gt aa ask1o%~cf{ clit "ITWR!T t:1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty deml, · ,'rn 11.ieJi or duty and penalty are in dispute,

or penalty, where penalty alone1~
,... ·*
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ORDER IN APPEAL

M/s. Zydus Lifesciences Ltd (formerly known as Cadila Healthcare Ltd),Plot No. lA,
1 8 2, Pharmaceutical SEZ, Sarkhej-Bavla NH-8A, Metoda,Ahmedabad-382213
(hereinafter referred to as 'the appellant') have filed the present appeal against
following Order-in-Originals (referred in short as 'impugned order') passed by the
Assistant Commissioner, Central GST, Division-IV, Ahmedabad North (hereinafter
referred to as 'the adjudicating authority).

. Table-A

Sr. Appeal No. Original OIO OIO No and Date Period of Refund
No. and Date Dispute Amount

Involved
01 GAPPL/COM/ST SD-02/Ref­ 42/AC/Refund/2022­ February, Rs.17,41,223/­

P/2224/2023 164//NT/2013-14 2023 dated 10.01.2023 2012 to
dated 15.01.2014 Referred to as June, 2012

Impugned Order -l
02 GAPPL/COM/ST SD-02/Ref­ 44/AC/Refund/2022­ August, Rs.1,07,01,551/­

P/2225/2023 165//NT/2013-14 2023 dated 10.01.2023 2012 to
dated 16.01.2014 Referred to as April, 2013

Impugned Order --2
--------

03 GAPPL/COM/ST SD-02/Ref- 43/AC/Refund/ 2022­ August, Rs.7,04,185/­
P/2226/2023 163//NT/2013-14 2023 dated 10.01.2023 2012 to

dated 15.01.2014 Referred to as September,
Impugned Order -3 2012

2. The facts of the case, in. brief, are that the appellant is engaged in the
manufacture and export of "Pharmaceutical Products" falling under Chapter 30 of the
Central Excise Tariff Act, 1985. They were also clearing the said goods for export. During
the disputed period they procured several taxable services for development of their SEZ
Unit and for commencing the production of finished goods. Thereafter, in terms of
Notification No. 17/2011-ST dated 01.03.2011 and Notification No. 40/2012-ST dated
20.06.2012, the appellant filed three refund claims listed above, seeking refund of service
tax paid in respect of the service tax paid on taxable services received in SEZ. On scrutiny
of the said claim, department raised a query memo communicating following
discrepancies;

a. The manufacturing activitywas not started by the appellant and therefore, refund
is not permitted under Notification No: 17/2011-ST dated 01.03.2011;

b. The Appellant had similar unit in DTA and it was not conclusively proved that the
said services were utilized only for SEZ operations;

c. The declaration in terms of Para 3 (f) of Notification was not submitted stating
that services were actually used for authorized operation in SEZ unit;

d. The Approval List of taxable services submitted by the appellant was issued by
KASEZ under erstwhile Notification No.09/2009-ST dated 03.03.2009 which
cannot be considered as valid document required under Notification No.
17/2011-ST dated 01.03.2011;

e. The appellant had DTA operations ., he services falling under
explanation (iii) to para 2(a) of Nati ST cannot be considered
as 'wholly consumed' and entitled fo
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f. The Appellant had obtained registration on 13.07.2012 however the refund claim
was filed for period prior to 13.7.2012, hence cannot be considered.

2.1 The Appellant vide letter dated 14.6.2013 submitted their response, stating that:

a. Several activities are required prior to commencing production in SEZ Unit such
as purchase of plots, installation of. machineries etc so that the Unit can be made
functional and Notification No. 17/2011-ST dated 01.03.2011 nowhere restricts
the refund claim of service tax paid on any taxable services received by SEZ
during its building stage;

b. Para-7 of Circular No. 142/11/2011-ST dated 18.05.2011, clarifies that on services
which are utilized for authorized operations, exemption can be availed through.
refund;

c. Research and development activities had started prior to manufacturing
activities for which Letter of Approval was issued by Joint Development
Commissioner, Kandla SEZ on 25.04.2012. The said services were clearly in the
ambit of authorized operations;

cl. The Appellant had availed services of product development and the invoices
were raised under category of 'scientific and technical consultancy service' from
M/s Xylopia and Clintha Research Ltd. These services were used for authorized
operations in SEZ unit, thus, irrespective, whether manufacturing operations
were commenced or not, they would be eligible tor refund of service tax paid by
them;

e. In the present case, there has been no sharing of services by SEZ and DTA Unit
and thus, provisions under Para 2(d) of Notification shall not be applicable.
Further, there was. no export turnover as services were used exclusively for
authorized operations in SEZ, thus, refund was admissible.

f. The intention of Legislature was to grant refund of service tax paid on services
availed by SEZ Unit for its authorized operations, which is further clarified vide
Board Circular dated 18.05.2011; and

g. The Refund Claim is as per procedure prescribed in Notification as they had
applied for service tax registration before filing of refund claim, which can be
considered as fulfilment of conditions specified in Notification,

2.2 The refund claims filed by the appellant were originally rejected by the
Adjudicating Authority vide impugned Order-in-Originals listed at column-3 of Table-A
above, on the grounds that;

> The Appellant had not obtained list of taxable services duly approved by
Approval Committee, thus, the condition of the Notification. has not been
fulfilled; ,. ,

> Appellant had accepted that they have a DTA Unit and thus, the services were
not wholly consumed within SEZ U ·. a,11!· - . fact shared by both thea Vo»
Units. There was nothing on record " a, services were not shared
. } "

with DTA Unit: 4 ?­
· 'j, · F
- 3e
°.¥, ..ass%

* .
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► Proper accounts of receipt of specified services has not been maintained by
the appellant, hence, there is no evidence to support that books of accounts
of SEZ and DTA have been maintained separately;

► Manufacturing activities were not commenced till the date of filing refund
claim, and research and development activities cannot be treated as
manufacturing operations;

► Refund claims have been filed under the category of Business Auxiliary
Services, Technical Testing and Technical Consultancy, and hence, these
services are not directly connected with the authorized operations.

2.3 Aggrieved by afore listed OIOs, the Appellant preferred appeals and
Commissioner (Appeal)·vide Order-in-Appeal No. AHM-SCTAX-000-APP-165 8 166 -14­

. .

15 dated 27.11.2014 & Order-in-Appeal No. AHM-SCTAX-000-APP-167-14-15 dated
01.12.2014, rejected the appeals filed by the appellant and upheld the Order-in-Original
on following observations:

a) Substantial benefit of Refund Claim cannot be denied for non-following of
procedural requirements and mere change in Notification cannot be aground for
rejecting the claim;

b) Input services used in connection with the initial setting up would be considered
as used in connection with authorized operation, as held by Hon'ble Tribunal in
the case of Zydus Tech. Ltd. Vide Order No. A/1570/WZB/AHD/2012 dated
03.09.2012;

c) On the point of Refund claims being filed under the category of Business Auxiliary
Services, Technical Testing and Technical Consultancy, the Appellate Authority
observed that for pharmaceutical products, such input services are a necessary
ingredient, thus, refund cannot be rejected on this ground;

d) Regarding the fact of service not wholly consumed within SEZ, the Appellate
Authority upheld the observation of Ld. Adjudicating Authority that the
Appellants had failed to prove the fact regarding receipt and use of services in the
books of account of SEZ Unit as there is no evidence to ascertain whether the
services were exclusively used/consumed and received in SEZ Unit or whether
they were shared with DTA Unit.

2.4 Aggrieved by the above Order-in-Appeal, the Appellant preferred an appeal
before Hon'ble CESTAT, Ahmedabad and Tribunal vide Final Order No. A/11182­
11184/2022 dated 04.08.2022 remanded the matters to the Adjudicating Authority for
the purpose of verifying all the documents and there after passing a fresh order. The
matter was therefore remanded with the sole purpose to examine whether the services
for which refund was filed were exclusively used in their SEZ unit and no part of the
service was shared with DTA unit and also the invoices of the service provider were
issued to the SEZ unit.

3. The Adjudicating Authority vide impugned orders (listed at column-4 of the
Table-A above) observed that the appellant had submitted all the invoices in the name
of SEZ Unit and submitted A-2 Form, thus, complyj · 2(d) of Notification. He,
however, rejected the refund claim solely on 2, Appellant had failed to
produce any evidence to prove the receipt vices in the authorized
operation of SEZ unit; that the services were ~ the SEZ Unit and were

,
t
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accounted for in the books of account of SEZ Unit, in terms of Notification No. 17/2011­
ST dated 01.03.2011 and Sr. No. 2 (iii) of Circular No. 142/11/2011-ST dated 18.05.2011.
He placed reliance on decisions passed in the case of M/s Krishi Upaj Samiti- 2022 (58)

GSTL 129S.C); Dilip Kumar &Co.-2018 (361) ELT577(S.C.) and Areva T &D India Ltd. ­
2019(28) GSTL 570 (Mad.).

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant preferred the present appeal on the grounds elaborated below:­

» The Adjudicating Authority in the Impugned Order has failed to appreciate that
the that the Appellant had produced all the invoices in the name of SEZ Unit and
submitted A-2 Form, thus, complying with Para 2 (d) of Notification. They also in
their written submissions, stated that the services were exclusively used by the
SEZ Unit, in support of which they had also submitted the CA Certificate dated
01.01.2013, which have not been considered by the Adjudicating Authority. No
independent reasons are accorded ·in the Impugned Order for rejecting the
Refund Claim. They placed reliance on following case laws:­

o Cyril Lasardo (Dead) V/s Juliana Maria Lasarado 2004 (7) SCC 431
o Shukla & Brothers - 2010 (254) ELT 6 (SC)=2011 (22) STR 105 (SC)
o Bidhannagar (Salt Lake) Welfare Association -2007 (6) sec 668

The Impugned Order proceeds on an erroneous premise that the present refund
claim falls under Para 2 (d) of Notification No. 17/2011-ST dated 01.03.2011,
whereas, the said Para is applicable in cases where the services are not wholly
consumed within SEZ Unit. In the present case, it is an undisputed fact that the
services are used exclusively in the SEZ Unit and have not been shared with the
OTA Unit. Thus, the present Refund Claim shall not fall under Para 2 (d) of
Notification No.17/2011-ST dated 01.03.2011. The Appellant had submitted that
the services received by the SEZ Unit were never shared with the DTA Unit. All the
services were exclusively consumed by the SEZ-Unit. Further, there was no export
turnover as services were used exclusively for authorized operations in SEZ, thus,
refund claim ought to have been allowed. The Notification No. 17/2011-ST dated
01.03.2011 provides exemption to taxable services received by the Unit of

. .
Developerof SEZ. Further, vide. Circular dated 18.05.2011 it was clarified that
services which fall outside the definition of 'wholly consumed' services can he

. .

categorized as those which are used exclusively by the SEZ Unit/Developer for the
authorized operationsin SEZ.

► The Notification No.17/2011-ST dated 01.03.2011 does not impose any condition
. for claiming refund of service tax paid on taxable services used by the SEZ Unit.
However, the Circular dated 18.05.2011 has gone beyond the Notification and has
imposed additional conditions, particularly the condition stating that the receipt
and use of such services in the authorized operations should be accounted for in
the books of accounts of SEZ Unit/Developer. It is a settled law that a Circular
cannot over-ride the Notification and any condition which is not prescribed in the
Notification cannot be added by virtue of issu/4~~by imposing certain
rocaturat rear-amens » crcurs are a"pf$$%fig@s&ogre and ts sued
exercise of executive powers. They relied u , 91!18,fie·~ JQ;it ~ the case of Jindal'2 ±'4\l!' e-,-.. ~

7 • - $
"8o .s '­

/
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Stainless Ltd. Vs. Union of India, 2017 (051) STR 0130 (Del.); Intercontinental India
vs. Union of India, 2003 (154) ELT 0037 (Guj), affirmed by the Hon'ble Supreme
Court in 2008 (226) ELT 16 (SC) wherein it was observed that where the
Notification does not provide for any condition, such a condition cannot be
imposed by subsequent circular as it amounts to re-writing the Notification.

► The Appellants had submitted copies of the Invoices along with illustrative entries
in the Books of Accounts of the Appellants in the SEZ Unit substantiating that the
services were exclusively used by the SEZ Unit for its authorized operations. All
the invoices were submitted before Adjudicating Authority and illustrative copies
of accounting entries made by them were produced before Adjudicating
Authority. However, the Impugned Order has failed to even take note of the
same, leave alone giving any finding in that regard. The Impugned Order
therefore deserves to be quashed and set aside.

5. Personal hearing in the matter was held on 31.08.2023. Shri Vaibhav Vahia, Sr,
Manager and Shri Amit Parmar, Manager in the appellant company appeared on behalf
of the appellant. They reiterated the submissions made in the appeal memorandum and
handed over the additional written submissions. They submitted that the issue pertains
to the services which were exclusively consumed by SEZ. Further, there was no export
turnover as services were used exclusively in authorized operations in SEZ. Thus, refund
ought to have been allowed. As per direction of the Hon'ble Tribunal the order was
remanded back to the adjudicating authority. He further submitted that the matter for
the subsequent period was decided by the adjudicating authority in their favour. They
submitted a copy of such order and requested to set-aside the impugned order and
sanction the refund.

5.1 Subsequently, clue to change in the appellate authority, another personal hearing
was held with the appellant on 21.11.2023. Shri Rashmikant Shah, General Manager, Shri
Vaibhav Vahia, Senior Manager and Shri Amit Parmar, Manager appeared on behalf of
the appellant. They reiterated the contents of the oral and written submissions made
earlier and requested to allow their appeal.

6. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made in the appeal memorandum, additional
submissions as well as the submissions made at the time of personal hearing. The issue
to be decided in the present case is as to whether the service tax refund of
Rs.17,41,223/-, Rs.1,07,01,551/- & Rs.7,04,185/- rejected in the impugned order, in the
facts and circumstances of the case, is legal and proper or otherwise?

The refund pertains to the period February, 2012 to April, 2013.

6.1 On going through the facts of the case, it is observed that the refund was rejected
on following grounds:­

a) The appellant has a DTA unit and th • ices were not wholly
consumed within SEZ unit but were shar cl DTA units. Thus, the
condition 2(a) of N otification No. 17/:O(t .011 was not fu lfi lied;
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b) The appellant failed to prove the receipt and use of specified services in the.
books of account of their SEZ unit.

6.2 It is observed that the appellant had submitted invoices raised in the name of the
SEZ and Form A-2 as prescribed in Para-3(b) of the notification. Copy of Chartered­
Accountant Certificate dated 13.06.2013 declaring that the specified services as
approved by Committee of SEZ on·which exemption/refund is claimed are actually used
for the authorized operations in the SEZ.

6.3 To examine the issue relevant text of Notification No. 17/2011-ST dated
01.03.2011 is re-produced below;

Exemption to taxable services received by unit or developer of Special Economic
Zone - Notification No. 9/2009-S.T., superseded

In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act;
1994 (32 of 1994) (hereinafter referred to as the Finance Act) read with sub-section 3 of
section 95 of Finance (No. 2) Act, 2004 (23 of2004) and sub-section 3 ofsection 140 of
the Finance Act, 2007 (22 of 2007) and in supersession of the notification of the
Government of India in the Ministry of Finance (Department of Revenue), No. 9/2009­
Service Tax, dated the 3rd March, 2009, published in the Gazette ofIndia, Extraordinary,
Part II, Section 3, Sub-section (i), vide GS.R. 146(E), dated the 3rd March, 2009, except as
respects things done or omitted to be done before such supersession, the Central
Government; on being satisfied that it is necessary in the public interest so to do, hereby
exempts the taxable services specified in clause (105) of section 65 of the Finance Act;
chargeable to tax under section 66 or section 664 of the Finance Act; received by a Unit . ·
located in a Special Economic Zone (hereinafter referred to as SEZ) or Developer ofSEZ
for the authorised operations, from the whole of the service tax, education cess and
secondary and higher education cess leviable thereon.

2. The exemption contained in this notification shall be subject to the following
conditions, namely:-

(a) the exemption shallbe provided by way ofrefund ofservice taxpaid on the specified
services received for the authorised operations in a SEZ:

Provided that where the specified services received and used for authorised operations
are wholly consumed within the SEZ, the provider ofsuch services or the receiver ofsuch
services on reverse charge basis, as the case may be, has the option not to pay the
service tax ab initio instead of the Unit or Developer claiming exemption by way of
refund in terms of this notification.

9

Explanation.- For the purposes of this notification, the expression "wholly consumed"
refer to following taxable services, received by a Developer or Unit of a SEZ, for the
authorised operations, namely.­

(i) services listed in clause (i) of sub-rule (1) of rule 3 of the Export of Services Rules,
2005 in relation to an immovable property situated within the SEZ; or

(Ii) services listed in clause (ii) of sub-rule (a) of rule 3 of the Export of Services Rules,
2005, as are whollyperformed within the SEZ; or

(iii)services other than those falling under (i) · ed to a Developer or
Unit ofSEZ, who does not own or carry on an nas@ta the operations in the
SEZ,· . ·

:
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() for the purpose of claiming exemption, the Developer or Unit of SEZ shall obtain a
list of taxable services as are required for the authorised operations approved by the
Approval Committee (hereinafter referred to as the specified services) of the concerned
SEZ;

(c) the Developer or Unit ofSEZ who does not own or carry out any business other than
SEZ operations shall furnish a declaration to that effect in Form A-1, verified by the
Specified Officer of the SEZ, in addition to obtaining list under condition (b) above, for
the purpose ofclaiming exemption;

(d) where the specified services received by Unit or Developer, are not wholly
consumed within SEZ, i.e., shared between authorised operations in SEZ Unit and
Domestic Tariff Area (DTA) Unit, refund shall be restricted to the extent of the
ratio of export turnover to the total turnover for the given period to which the
claim relates, i.e.,

service tax paid Export
on specified turnover
services used of SEZ
for SEZ Unit for

Maximum Authorised X the period
refund = Operations

shared with
OTA Unit for the
period

Total turnover for the period

Explanation.- For the purposes ofcondition (d), ­

(1) "total turnover" means the sum total of the value of, ­

(i) all output services and exempted services provided, including the value of services
exported;

(ii) all excisable and non-excisable goods cleared, including the value of the goods
exported;

(iii)bought outgoods sold,

during the period to which the invoices pertain and the exporter claims the facility of
refund under this notification.

(2) "turnover of SEZ Unit" shall mean the sum total of the value of final products and
output services exported during the period of which the invoices pertain and the
exporter claims the facility ofrefund under this notification,·

(e) any Developer or Unit ofSEZ claiming the exemption shall declare that the specified
services on which exemption and/or refund is claimed to have been actually used for the
authorised operations,·

(f} the Developer or unit ofSEZ claiming the exemption, by way of refund has actually
paid the amount indicated in the. invoice, bill or as the case may be, challan, including
the service taxpayable, to the person liable to pay the said tax or the amount ofservice
tax payable under reverse charge, as the case may be, under the provisions of the
Finance Act;

(g) no CENVAT credit of service tax paid on tk ified services used for the
authorised operations in a SEZhas been taken 9p7 9 e Eu T creditRules, 2004;

(si
(h) exemption or refund ofservice tax paid !Ji ces other than 'wholly
consumed' services used for the authorise shall not be claimed

0

except under this notification,· ~ .· "3.
i

1(
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(i) the developer or unit of a SEZ, who intends to avail exemption and or refund
under this notification, shall maintain proper account of receipt and use of .the
specified services on which exemption Is claimed, for authorised operations in the
SEZ.

6.4 From the facts of the case, it is observed that the refund in the impugned order
was rejected basically on two grounds;

(i) that the appellant has not wholly consumed the specified services
within SEZ unit but have shared these services with their DTA unit also
and

(ii) that the appellant ·failed to prove the receipt and use of specified
services in the books of account of their SEZ unit.

6.5 In terms of above notification, the exemption by way of refund of service tax paid
on the specified services is provided if these services are received for the authorised
operations in a SEZ and used for authorised operations are wholly consumed within the
SEZ. Where the specified services received by. Unit or Developer, are not wholly
consumed within SEZ, i.e., shared between authorised operations in SEZ Unit and
Domestic Tariff Area (DTA) Unit, refund shall be restricted to the extent of the ratio of
export turnover to the total turnover for the given period to which the claim relates. In
the instant case, the 'appellant has sought refund of specified services claiming that they
have received and wholly consumed these specified services for the authorised
operations in their SEZ unit. It is observed that CBEC vide Circular No. 142/11/2011-ST
elated 18.05.2011 at point no.2 has clarified that

"All taxable services (under section 66 or section 66A) received by a SEZ Unit/Developer
for the authorised operations, havebeen exempted in the first paragraph of notification
17/2011-S.T, subject to conditions. In Paragraph 2, conditions attached to this exemption
are prescribed

In terms ofparagraph 2(a), refund route is the default option for all who intend to claim
the exemption granted by the notification in its first paragraph. However, an exception is
provided in the form of ab initio (upfront) exemption, to the 'wholly consumed' services.
Services which fall outside thedefinition of 'wholly consumed' services can be categorized
as those which are used exclusively by the SEZ Unit/Developer, for the authorised
operations Ji? SEZ or shared with OTA operations.

Para 2(d) of the notification is applicable to refund arising from 'shared services' only.
Thus exemption to services exclusively used for the authorised operations of SEZ
Unit/Developer, will continue to be available by way of refund, as specified in paragraph
2(a) itself, subject to other conditions. To claim this refund, Table-A, provided in Form A-2
maybe used

It is c/arlfled that only such services shall be considered as exclusively used by SEZ
Unit/Developer, for the authorised operations, as they satisfy the following criteria:

I) Invoice is raised in the name of the SEZ UnitLfle.uft!_oper or in the invoice, it is
mentioned that the taxable services are5liehe sEZ Unit/Developer«ER Gn, 8
for the authorisedoperations; 8° "o,ss Ge

" 1­· i5$ ·+ 's
• %11 .o· ,
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ii) Such services are approved by the 'Unit Approval Committee (UAC)', as
requiredfor the authorisedoperations;

iii) Receipt and use ofsuch services in the authorised operations are accounted
for in the books ofaccounts of the SEZ Unit/Developer."

6.6 At para-5.4 of the impugned order, it is mentioned that the appellant has
produced the invoices raised in the name of SEZ unit which has been in compliance to
the clarification issued by Board vide Circular No, 142/11/2011-ST. So, I find that the
criteria prescribed at (i) above is fulfilled.

6.7 In respect of the criteria (ii), the appellant had submitted the approved list issued
by Development Commissioner, KASEZ, issued under erstwhile Notification No.09/2009-
ST dated 19.06.2010. The then appellate authority on the above criteria gave a finding
that since the basic condition for service tax refund under both the notification remained
same refund cannot be rejected on such ground. Further, the appellate authority also
observed that the appellant has submitted the list of approved services by the
Development Commissioner, KASEZ, issued under letter No.
KASEZ/DCO/Pharmez/II/02/2009-10/38 dated 19.06.2010, which are input services for
the pharmaceutical products. As the appellant also produced a Chartered Accountant
Certificate dated 13.06.2013, I find that criteria no. (ii) above, has also been fulfilled.

6.8 Now, coming to the criteria (iii), regarding the receipt & use of specified services
in authorised operations and their accounting in the books of accounts of the SEZ Unit/
Developer, it is observed by the adjudicating authority that the appellant has not
provided any documentary evidences to support that they have maintained separate
books of account for SEZ and DTA unit. The appellant however claim that they have
submitted illustrative copies of accounting entries made by them before the Adjudicating
Authority. I find that the appellant has produced the copies of invoices and illustrative
copies of accounting entries made by them and the C.A. Certificate dated 14.10.2014
wherein it is certified that the services pertaining to which the refund claim are filed were
exclusively availed in authorized operation by their SEZ unit only. Since this certificate
was issued after verification of books of. accounts of the appellant, I find that these
evidences are sufficient to prove that the receipt and use of specified services were in
authorized operation and are accounted in the books of account of SEZ unit/ Developer.

6.9 In view of the above, I find that the appellant is eligible for the exemption by way
of refund as the conditions prescribed in the notification has been fulfilled.

7. In view of the above discussion and findings, I set-aside the impugned orders
rejecting the refund claims filed by the appellant and allow the appeals filed by the
appellant.

8.
1faaaf err zf Rt£ ar{ta atRqzru3rt4al[astar?
The appeal filed by the a .us isposed off in above terms.
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By RPAD/SPEED POST

To,

IVl/s. Zyclus Lifesciences Ltd
(formerly known as Caclila Healthcare Ltd),
Plot No. lA, 1 & 2, Pharmaceutical SEZ,
Sarkhej-Bavla NH-8A, Metocla,
Ahmeclabacl-382213

The Assistant Commissioner,
CGST, Division-IV,
Ahmedabacl North
Ahmeclabacl

Appellant

Respondent

J

1. The Principal Chief Commissioner, Central GST, Ahrnedabad Zone.
2. The Commissioner, CGST, Ahrnedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(Foruploading the OTA)
4A-Guard File.
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